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The imposition of asset freezing sanctions has the potential to be an effective first
step in addressing large-scale corruption, and legal regimes to allow for this have
been established in several jurisdictions. Discussions around sanctions and the
recovery of stolen assets have become particularly prevalent following the 2022
Russian invasion of Ukraine. Several challenges exist in relation to the use of
sanctions as an anti-corruption tool. Importantly, in most jurisdictions there is no
legal or policy link between the political decision to impose sanctions and the
opening of anti-corruption investigations by authorities.

This Helpdesk Answer only deals with sanctions that impose an asset freeze and
does not relate to other forms of sanctions. It further only looks at those sanctions
targeting individuals and specific entities and not those directed at whole or
sectors of an economy or that freeze assets belonging to state agencies, such as
foreign reserves of central banks.
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What challenges exist in relation to the use of asset freezing sanction regimes to
support anti-corruption investigations to seize and confiscate ill-gotten gains?
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Introduction

The question of whether sanctions can be used as
a means of supporting anti-corruption efforts is not
a new one. Nonetheless, since the invasion of

Ukraine by Russian troops in February 2022, it is a

guestion that has gained increased traction as
sanctions have been imposed against hundreds of
Russian citizens and entities, chiefly by Western
governments.

In imposing sanctions, these governments have
expressed their desire to use economic, coercive
means to halt and reverse the Russian
government’s actions(See EU Council 2022b; UK
Government n.d.). As such, these measures are
primarily political in nature in that they serve a
strategic purpose. Nonetheless, now that a large
number of assets have been frozen, questions
have arisen regarding the origin of these assets,
and extent to which some of the individuals
sanctioned may have been stashing ill-gotten
gains abroad and enjoying the proceeds of
corruption in Europe, North America and Australia.

While the possibility to impose sanctions, including

specifically for corruption, has existed in the US,

Main points

— Asset freezing sanctions are a potent

tool which, when deployed correctly, can
be used to fix potentially stolen assets in
place and thereby grant law enforcement
bodies sufficient time and powers to
investigate the source of these assets.

However, in most jurisdictions that have
announced asset freezing sanctions in
the aftermath of the Russian invasion of
Ukraine, the capacity or intention to use
these measures to identify and ultimately
confiscate assets deemed to be the
proceeds of corruption remains unclear.

Experience with sanctions regimes
imposed in the past has shown that -
potentially as a result of this failure to
follow up on sanctions with investigations
into the source of these assets -
jurisdictions imposing sanctions are also
likely to face legal and political
challenges to their efforts to confiscate
these assets.

EU, Switzerland, Canada, Australia and UK for
many years, recent developments have seen the
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more widespread introduction of Magnitsky-style
sanctions that establish criteria related to
corruption and human rights violations that can
trigger the imposition of sanctions.

Despite their rapid introduction and the high levels
of political support that exist for them, the question
remains whether these sanctions will lead to
investigations into the origins of these sanctioned
assets and ultimately to their confiscation. It
remains to be seen whether these sanctions
regimes will remain temporary measures intended
solely to stop the conflict in Ukraine, or whether
they will lead to a fundamental reassessment over
the relationship of sanctioning jurisdictions to the
influx of foreign wealth potentially acquired through
corruption.

Overview of sanctions

Asset freezing sanctions are typically
administrative measures imposed by a
government and targeting individuals or entities.
Important to note here is that they are not usually
a judicial measure and do not require the
approval of a court, nor are they bound by rules
relating to legal procedural processes that exist for
asset freezes imposed by a court. As an
administrative measure, they are imposed and
removed through a political decision made by the
executive branch of government, with some
exceptions, under the conditions laid down in the
framework legislation (Michaelsen, 2022;
LexisNexis, n.d.; BBC News, 2022).

Sanctions can form part of measures that target
whole countries or specific sectors, such as oil or
gold (Willn and Donaldson, 2020). However, this
Helpdesk Answer only addresses asset freezing
sanctions imposed on specific persons or entities.

A key part in relation to the administrative rather
than judicial nature of sanctions and their
existence as a foreign policy tool is that often there
is no time limit to sanctions, and indeed sanctions
have lasted several decades in some cases (Bolks
and Al-Sowayel 2000). That does not mean that
they cannot include some element of timeframe:
periodic renewal may be part of the enabling
legislation or identified directly in the sanction
order, this will be discussed below.

However, the difference here is that sanctions are
not subject to usual rules on judicial asset freezes
that may be found elsewhere in legislation that
allows for the freezing of assets in relation to
certain economic crimes or, for example, in the
case of divorce or bankruptcy for a period of time
and subject to certain procedures and safeguards.

Despite this, sanctions can be subject to legal
challenge. As will be discussed below, in fact there
have been several instances of sanctioned
persons successfully challenging their designation
on sanctions lists.

Unlike other measures, sanctions also normally do
not relate to specific assets and nor do they form
part of ongoing investigations. Rather, they identify
individuals whose assets should be frozen and
require institutions who either hold their assets or
who maintain a business or commercial
relationship with them to impose the freezes.
Banks, for example, should prevent transactions to
or from accounts relating to that individual, subject
to certain exceptions, and financial actors should
cease doing business with them (CiFAR 2020a).

This may also require public institutions to take
over the management or running of frozen assets,
for example running a business to ensure it
remains profitable or maintaining vehicles (Basel
3
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Institute on Governance 2021). Related to this, it is
important to note that while they are in some ways
guasi-criminal measures, they do not imply guilt
per se. They are political decisions relating to a
political situation and if the political situation
changes and there is no further investigation or if
the individual is not found guilty of a crime and a
confiscation order issued by a court, the default
legal outcome is that the assets will eventually be
returned to them (Lowe 2014).

It is also important to note that the imposition of
sanctions does not automatically mean that there
can be no use of frozen assets. Typically,
sanctioned individuals can remain in properties
they live in and can have access to funds for their
daily livelihood and to pay for lawyers, including to
challenge the sanctions, for example (Simmons,
Webster, and Spinks 2021). These exceptions are
usually codified in legislation, as discussed below,
and often are limited in nature.

A final point to note is that while the terms ‘frozen’
or ‘seized’ may be used in connection to sanctions,
they can mean the same thing at a conceptual
level — the asset is removed from unfettered use
by its owner. Freezing tends to apply to situations
where an order is issued to prohibit the use of the
asset and private individuals and entities are
thereby enjoined to enforce that prohibition, for
example through limiting use of a bank account to
exceptions listed under sanction regimes. Seizure
tends to relate to physical assets that are taken
into the custody and then managed by public
authorities, for example motorcars or yachts (Basel
Institute on Governance 2021). The term is also
used in the context of civil or criminal procedures,
where moveable or immoveable assets are taken
into custody by public authorities until a final court
decision on their confiscation is made.

Comparison between sanctions and
other anti-corruption tools

While sanctions have a similar purpose to judicial
freezing or seizure orders, in that they are
designed to prevent the removal or hiding of
assets, they are substantively different from a legal
perspective. Sanctions indicate political
displeasure with a regime or support for a new
regime and are imposed administratively
(Cizmaziova 2021a, 8), while judicial freezing or
seizure orders form part of ongoing investigations
and are usually time limited and subject to minimal
levels of proof on the part of prosecuting
authorities and other procedural safeguards (see
Murray and Stocks 2021).

Sanctions under the UK’s Global Anti-Corruption
Sanctions, for example and as described below,
can be imposed at the discretion of a Minister as
long as certain conditions are met, which are
broad in scope. There is no time limitation for the
sanctions to remain in force and there is no direct
court approval needed to institute the sanctions.
The only requirement is for the periodic review of
the designation every three years under Article 24
of the 2018 Sanctions and Anti-Money Laundering
Act.

In comparison, asset freezes relating to the
proceeds of crime are imposed via the provisions
of the 2002 Proceeds of Crime Act and must form
part of an ongoing investigation. Art. 41 of the Act
requires an order from the Crown Court (first
instance criminal court) for the prohibiting of a
person from dealing with their property, i.e. a
restraint order on their assets. Under subsection 7
(b) of this Article, the prosecuting authority must
regularly report to the court on the progress of the
investigation and the court must end the order if
proceedings for the offence in question are not
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started after a reasonable time (UK Government
2002). This order can only be made, under Art. 40,
when either a criminal investigation has begun, or
will begin and there are reasonable grounds to
believe that the defendant has benefited from their
criminal conduct. It further specifies that a freezing
order shall not be made if there has been an
undue delay in proceedings or the prosecution
service does not intend to proceed with the case
(UK Government n.d.).

The imposition of sanctions, while able to form part
of a corruption investigation and eventual
confiscation and recovery of the proceeds of
corruption, is thus a separate process from a legal
perspective.

Confiscation of stolen assets is the end process of
criminal case through which a defendant is found
guilty of corruption or another offence can be part
of a civil case initiated by authorities, where
allowed by law, and where the respondent! is
found more likely than not to have obtained the
money illicitly. Confiscation means that the assets
that are the subject of the confiscation order as an
outcome of the criminal or civil process are
permanently removed from the individual. These
assets can then be part of a process of domestic
or international restitution to the victims of that
crime (Lawants 2020).

Sanctions are also wholly separate to tools such
as unexplained wealth orders or illicit enrichment
provisions. These are tools that enable the burden
of proof to be reversed in certain circumstances
and that thereby require the defendant to show
how they have obtained their wealth (Dornbierer

1 The respondent is the natural or legal person defending
the case brought against them.

2021). Sanctions themselves are not a basis for
implying that wealth was illicitly acquired.

Legal basis for the
application of sanctions

Sanctions as a tool to express political displeasure
or support for a new government have been in use
for a long period of time and exist at varying levels.
Nevertheless, in the past two decades there has
been a growth in the development of legislative
frameworks to allow for national level sanctions to
be introduced for those involved in corruption or
human rights violations. This section outlines the
legal basis for sanctions across the UN, EU and
several other key jurisdictions that have applied
sanctions on Russian individuals and entities since
the invasion of Ukraine.

United Nations Sanctions

Sanctions as a tool of coercion against countries
and individuals are one of the measures the UN
Security Council is able to take under Art. 41 of the
UN Charter. These can be applied in order to
maintain or restore international peace and
security and have been applied 30 times in the
history of the UN, including with respect to South
Africa, Rwanda, Sierra Leone, and Iran, as well as
against ISIL (Da'esh) and Al-Qaida and the
Taliban. They have included economic and trade
sanctions, arms embargoes, travel bans, and
financial or commodity restrictions (United Nations
Security Council n.d.). As with all Security Council
measures, they require that none of the five
permanent members (China, France, Russia, the
UK and the US) veto the measure. Once applied,
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all UN Member States are required to implement
them, meaning that they have global reach.

While these regimes have tended to focus broadly
to assets of a particular country or specifically at
the assets of persons suspected of terrorism, the
Security Council has also issued freezing orders
related to specific individuals (See e.g.: United
Nations Security Council n.d.; CiFAR 2020b).

European Union

Sanctions at the EU level have traditionally been
applied through its Common Foreign and Security
Policy (CFSP) and specifically under Article 215
(3) of the Treaty on the Functioning of the
European Union. This Article gives the Council the
power to reduce or interrupt financial relations with
third states and adopt restrictive measures against
natural or legal persons. The EU has adopted
sanctions of this sort for several decades, with
recommendations made to the Council for EU-
wide freezes largely focussing on the country level
and coming out of the recommendations of
geographical working groups within the Council
(Portela 2019, 1-3).

In 2011, the EU for the first time introduced
sanctions specifically relating to corruption —
termed misappropriation — relating to the former
leaders of Egypt and Tunisia, top regime officials
and their families and associates. In 2014, it
employed the same approach in relation to the
former top government officials of Ukraine. These
regimes led to the sanctioning of 48 persons
relating to Tunisia, 19 relating to Egypt and 22
relating to Ukraine (Portela 2019, 21-26). In March
2021, all sanctions against Egyptian persons were
lifted, with the European Council suggesting that
they have served their purpose (EU Council
2021a), and 43 and 8 persons remain on the

respective Tunisia and Ukraine designation lists
(CIFAR 2021).

In 2020, the EU introduced a new regime for
imposing sanctions for individuals suspected of
involvement in human rights abuses: the EU
Global Human Rights Sanctions Regime. The
regime does not replace the above system, but
additionally allows for the imposition of sanctions
against accused human rights abusers. While
strong calls were made to link the sanctions to
asset recovery and to persons suspected of
committing acts of corruption, similarly to the US
Global Magnitsky sanctions described below,
these were not included in the final regime
(Cizmaziova 2021a, 12; Borell 2020).

Sanctions relating to the Russian invasion of
Ukraine have not been listed from the new Global
Human Rights Sanction process and rather have
been included as an enlargement of the scope of
the existing country-level sanctions applied after
Russia’s annexation of Crimea in 2014 (EU
Council 2022b).

usS

Sanctions in the US are similarly varied in nature
and run across several regimes — termed
programmes — and involve many differing pieces
of legislation, with several being based on the
International Emergency Economic Powers Act
(IEEPA), 50 U.S.C. §8 1701-1706 and specific
further legislation or presidential declaration. This
includes programmes relating to individual
countries, such as the Iran sanctions (US
Department of the Treasury 2022) and
programmes relating to cross-cutting issues, such
as Counter Terrorism Sanctions (U.S. Department
of the Treasury 2022b).
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The most well-known programme relating to
kleptocracy employed by the US is the Global
Magnitsky Human Rights Accountability Act. As
with the EU’s Global Human Rights Sanctions,
according to Cizmaziova (2021: 10) this

“is a horizontal targeted sanctions regime that
allows the imposition of sanctions on
individuals outside of any national sanctions
programme in place, thus separating the
decision to sanction personal misconduct from
considerations regarding the political situation
and diplomatic relationship with the country of
origin of that person”.

In other words, it targets individuals suspected of
involvement in human rights abuses and in
corruption, and imposes asset freezes against
those involved, without needing a country-specific
sanctioning regime in place. It also includes a
process for de-listing from the sanctions, in cases
of a significant change in behaviour of the
designee, as well as when there is prosecution for
the wrongdoing for which sanctions were imposed
(Cizmaziova 2021a, 11).

As in all the jurisdictions discussed here, sanctions
imposed in respect of the invasion of Ukraine have
been designated under the country-level regime.
Again, in this case, as an extension of existing
sanctions imposed after the annexation of Crimea.
The legal basis for these sanctions are a collection
of Executive Orders, as well as the Countering
America's Adversaries Through Sanctions Act
(CAATSA), PL 115-44, Ukraine Freedom Support
Act of 2014 (UFSA), Support for the Sovereignty,
Integrity, Democracy, and Economic Stability of
Ukraine Act of 2014 (SSIDES), International
Emergency Economic Powers Act (IEEPA), 50
U.S.C. 88 1701-1706, and National Emergencies

Act (NEA), 50 U.S.C. 88 1601-1651 (U.S.
Department of the Treasury 2022c).

UK

Sanctions in the UK are primarily imposed under
the Sanctions and Anti-Money Laundering Act
2018 (the Sanctions Act), as well as in some
situations the Export Control Order 2008 and the
Anti-Terrorism, Crime and Security Act 2001 (UK
Government n.d.)

The Sanctions and Anti-Money Laundering Act
gives UK ministers the power to implement
sanctions for a wide range of purposes. Under Art.
1 (1) this includes compliance with a UN obligation
or with any other international obligation, and
under (2) this includes prevention of terrorism,
national security, international peace and security,
furtherance of a foreign policy objective, the
resolution of armed conflicts or the protection of
civilians in conflict zones, accountability for or to
deter gross violations of human rights, or
otherwise promote compliance with international
human rights law or respect for human rights, the
promotion of compliance with international
humanitarian law, contributing to multilateral efforts
to prevent the spread and use of weapons and
materials of mass destruction, or promoting
respect for democracy, the rule of law and good
governance. These sanctions can include under
Art. 1 (5), financial, immigration, aircraft, trade or
shipping sanctions, amongst others, and the Act
sets out the process under which designation
takes place (Arts. 10-12).

Following the invasion of Ukraine, the UK
amended the rules for sanctioning under these
regimes through the Economic Crime
(Transparency and Enforcement) Act 2022 to
introduce an ‘urgent procedure’, which allows the
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appropriate minister to designate a person
speedily when already sanctioned in the United
States, European Union, Australia, or Canada, and
where it is in the public interest (Ruck and Naylor
2022).

The UK also has two specific regimes for
horizontal sanctions. The Global Human Rights
Sanctions aim to deter and provide accountability
for actions that seriously violate the rights to life,
freedom from torture or freedom from slavery (UK
Government n.d.). More relevant for the fight
against corruption are the Global Anti-Corruption
Sanctions. These were introduced in 2021 to
prevent and combat serious corruption and
replaced the former misappropriation sanctions
regime on the UK’s exit from the EU (UK
Government n.d.). This regime allows ministers to
impose sanctions where there is a reasonable
suspicion that the person has been involved in
serious corruption and when the designation would
be appropriate to preventing serious corruption
and is likely to have a significant effect on the
person. The regulations further specify what is
likely to constitute serious corruption, for example
where it fuels international security threats or
undermines the sustainable development goals,
and requires consideration of the scope of the
corruption, including for example whether the
conduct is systemic or whether the corruption is of
an amount significant to the local context (UK
Government n.d.).

The most recent freezing orders against Russian
individuals in respect of the invasion of Ukraine
have not been specifically enacted under the
Global Anti-Corruption Sanctions or Global Human
Rights Sanctions regimes, rather as in other
jurisdictions, they have been enacted under the
country-specific sanctions that have been in place

since 2014 following the annexation of Crimea
(Mills 2022).

Australia

In addition to implementing UN sanctions,
Australia has its own sanctions regime,
established under the Autonomous Sanctions Act
2011 (the Autonomous Act) and the Australian
Autonomous Sanctions Regulations 2011
(Australian Government Department of Foreign
Affairs and Trade n.d.). Sanctions regimes relating
to this cover several country situations, such as
sanctions relating to Myanmar or Libya, and
thematic issues, including significant cyber
incidents (Australian Government Department of
Foreign Affairs and Trade n.d.).

In 2021, Australia amended the Autonomous
Sanctions Act to allow for thematic sanctions
which, along with cyber incidents, also included
the ability to sanction individuals or entities
engaged in serious violations or serious abuses of
human rights or involved or complicit in serious
corruption (Petterd 2021). Serious corruption
sanctions can be imposed if the Minister for
Foreign Affairs is satisfied that the individual or
entity has engaged in, has been responsible for, or
has been complicit in an act of corruption that is
serious. Corruption here is defined as bribery or
misappropriation of property and these
designations are limited to “the most egregious
situations of international concern”. In terms of
process, the Minister for Foreign Affairs must
obtain written agreement from the
Attorney-General and consult other ministers, as
appropriate (Australian Government Department of
Foreign Affairs and Trade 2021).

Similarly to other countries, Australia did not use
these serious corruption sanctions in the case of
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the invasion of Ukraine in 2022 and rather
extended its existing sanctions in relation to the
annexation of Crimea (Australian Government
Department of Foreign Affairs and Trade 2022).

Canada

Aside from UN sanctions, sanctions can be issued
in Canada under the Special Economic Measures
Act (SEMA) or the Justice for Victims of Corrupt
Foreign Officials Act (JVCFOA). It is also able to
freeze the assets of politically exposed foreign
persons, including government officials or
politicians, at the request of a country undergoing
internal turmoil or political uncertainty under the
Freezing Assets of Corrupt Foreign Officials Act
(Government of Canada n.d.).

The general sanctions regime under the SEMA
allows for the Canadian government to issue
sanctions to give effect to a decision of an
international organisation or where a ‘grave breach
of international peace and security has occurred
that has resulted or is likely to result in a serious
international crisis’ (Foreign Affairs and
International Development, Standing Committee
2017). The sanctions made under this regime can
restrict or prohibit dealings in property and the
provision of financial services, amongst other
measures, in relation to that individual or entity
(Foreign Affairs and International Development,
Standing Committee 2017).

The JVCFOA is Canada’s version of the US’
Global Magnitsky Act and allows for horizontal
sanctions against foreign nationals who are
considered responsible for, or complicit in, gross
violations of human rights; or are public officials or
an associate of such an official, who are
responsible for or complicit in acts of significant
corruption (Global Affairs Canada 2015c).

Measures under the Freezing Assets of Corrupt
Foreign Officials Act are similar to those applied by
the EU in relation to Egypt, Tunisia and Ukraine
and were applied to the same three countries.
These are still in force for officials from Tunisia and
Ukraine, but were repealed with respect to Egypt
in 2016 (Global Affairs Canada 2018a; 2018b;
2015a)

As with other countries here, sanctions against
individuals and entities linked to the Russian
invasion of Ukraine have been made under the
SEMA (Global Affairs Canada 2015b), rather than
the JVCFOA.

Switzerland

Switzerland is able to issue sanctions generally
under the Federal Constitution in relation to
specific country situations (Portela 2019, 16-17),
and specific horizontal sanctions are separate to
those targeting particular countries using the 2016
Federal Act on the Freezing and Restitution of
lllicit Assets (Foreign lllicit Assets Act). This Act
allows Switzerland to order the freezing of assets
of politically exposed persons when there is
reason to believe that those assets were acquired
through corruption and can be imposed for the
purposes of mutual legal assistance or of domestic
confiscation where cooperation from the country
where the corruption took place fails or is not
initiated.

It requires four, cumulative steps to be initiated: 1)
the foreign government must have lost or be about
to lose power; 2) the level of corruption in the
country of origin must be notoriously high; 3) it
must be likely that the assets were acquired
criminally; and 4) the freezing action must be
required to safeguard Switzerland’s interests. All
four of these steps must be fulfilled. (Cizmaziova
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2021a, 10-11). While it does not require an
investigation, the Foreign lllicit Assets Act includes
in Section 4 procedures related to the confiscation
of stolen assets, including the ability to initiate an
investigation and conditions for the presumption of
illicit origin (Arts. 14, 15). Alone of the examples
listed above then, this sanctions regime links the
sanctioning of assets to the initiation of
investigations and proceedings into possible
corruption.

Russia sanctions in Switzerland, similarly to other
countries, have been established under general
sanction rules, specifically in this case Article 184
(3) of the Swiss Federal Constitution and Article 2
of the 2002 Embargo Law (Embargogesetz)
(Government of Switzerland 2022). These are
issued under an amended Ordinance on measures
in connection with the situation in Ukraine, first
promulgated in 2014 (White & Case 2022).

Enforcement mechanisms and
consequences of breaches by
individuals and entitities doing
business with sanctioned individuals

When sanctions are applied, there will be a
general prohibition on dealing with the person or
entity named in the sanction, as well as economic
resources owned or controlled by them. It would
also normally be prohibited to act on behalf of that
person, make resources directly or indirectly
available to them or take any measures that would
circumvent the sanctions (Simmons, Webster, and
Spinks 2021). For the private sector, this may
require policies to ensure that due diligence
obligations are met with regards to sanctions,
including maintaining lists of sanctioned persons
and ensuring staff are aware of prohibitions in
dealing with those persons (CiFAR 2020a).

In the US, the Office of Foreign Assets Control
(OFAC) is responsible for administering and
enforcing sanctions (U.S. Department of the
Treasury n.d.). When a person or entity is
sanctioned in the US, parties contracting with a
designated individual or entity are required to
terminate all contracts, cease all services, ensure
compliance with ongoing legal obligations in
relation to the frozen assets (e.g., maintenance of
crew for vessels) and notify OFAC of all actions
taken (Willn and Donaldson 2020). Financial
institutions are also required to report suspicious
transactions and activities (Hayes et al. 2022).

In implementing EU sanctions, Germany has
clarified that the freezing orders established at the
European level apply directly and should be
implemented by concerned entities without the
need for further instructions from German
authorities. Federal authorities have further
highlighted that “commercial banks, insurance
companies and other economic operators are
responsible in operational terms for complying with
the requirements to freeze assets once the
respective EU legal instrument has entered into
force” and that they should report on this to the
German Central Bank (Bundesministerium der
Finanzen 2022). This then includes professionals
and entities with anti-money laundering
obligations, such as lawyers, accountants,
notaries, and real estate agents.

Similarly the Central Bank of the Netherlands has
highlighted that any institutions it supervises
should check whether the regulations apply to their
customers, members or investments made, and if
so immediately comply with the orders and
prohibitions set out, and report any frozen funds to
them (De Nederlandsche Bank 2022).
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Under UK rules, in addition to freezing assets,
companies are required to submit a report to the
Office of Financial Sanctions Implementation
(OSFI) if they suspect a customer is a designated
person under the regime and the industry
regulatory body for solicitors has announced it is
carrying out spot checks to ensure compliance
amongst its members (Solicitors Regulation
Authority 2022).

Under the Swiss Ordinance on measures in
connection with the situation in Ukraine, there is an
obligation on institutions holding assets of persons
subject to freezing orders to inform the State
Secretariat for Economic Affairs (Art. 16), and
there are several obligations to prevent dealing
with and financially transacting with designated
persons (e.g. Arts. 17-19).

Canada’s JVCFOA prohibits persons in Canada
and Canadians outside Canada from dealing with
the listed foreign nationals, entering into or
facilitating a financial transaction with them,
providing services or making property available to
them (Global Affairs Canada 2015c). Regulations
under the SEMA typically impose a “duty to
determine” on certain financial institutions that
requires them to ‘ensure, on a continuing basis,
that they do not possess or control property related
to a designated individual or entity’ (Foreign Affairs
and International Development, Standing
Committee 2017). Anyone in Canada with
information regarding such property or related
transactions is also required to report this to the
Royal Canadian Mounted Police (Foreign Affairs
and International Development, Standing
Committee 2017).

Breaching these rules may have adverse
consequences for those involved. Under the UK

regime, the OSFI is responsible for enforcement
and persons or entities involved in breaching
financial sanctions can face financial penalties of
up to 50% of the funds in question relating to the
breach or GBP 1 million, whichever is higher, and
a prison sentence of up to 7 years. OSFI has
statutory powers to compel the production and
sharing of information relating to individuals and
their assets (Office of Financial Sanctions
Implementation 2022). These penalties were
adjusted in 2022 following the imposition of the
new sanctions relating to Russia’s invasion of
Ukraine to change the standard of liability. This
removed a defence of unknowing or unintentional
breaching of sanctions in the case of financial
penalties and allows the OSFI to publicise a
breach and name the person or entity involved,
even where no fine is imposed (Ruck and Naylor
2022).

In the US, the consequences for a non-sanctioned
legal entity transacting with a sanctioned individual
or company in breach of the terms of the sanctions
can include that the entity itself will be added to the
sanctions list and subject to sanctions (Willn and
Donaldson 2020). US authorities have also
brought actions to seek forfeiture of monies
obtained through breaching sanction rules (Justice
Department (US) 2020) and OFAC regularly
publishes the details of civil penalties and
enforcement in relation to sanctions breaches
(U.S. Department of the Treasury 2022a).

In Australia, contravening a sanctions measure
can lead to up to ten years in prison and
substantial fines. Similar penalties exist for
providing false or misleading information in relation
to sanctions (Australian Government Department
of Foreign Affairs and Trade n.d.). Fines for
individuals for each breach can be up to three
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times the value of the transaction or AUD 555,000,
whichever is greater, for companies this climbs to
three times the value of the transaction or AUD
2.22 million, whichever is greater (Christopher
Kerrigan et al. 2022).

Timeframes and exceptions

Sanctions regimes do not tend to have a maximum
period for their application, meaning that in
principle the regime can exist for the whole life of
an individual or existence of an entity. They may,
nevertheless, include review periods, upon which
persons with designating power will be required to
review the sanctions and determine whether they
are still necessary.

Article 24 of the UK’s Sanctions Act, for example,
requires a review of designations every three
years. Similarly, Art. 9 of Australia’s Autonomous
Sanctions Regulations 2011, expanding on
provisions in its Act, specifies that sanctions are
immediately lifted three years after designation
without a further declaration.

For the US’ Specially Designated Nationals list
there is no specific timeframe, with OFAC
highlighting that: “there is no predetermined
timetable, but rather names are added or removed
as necessary and appropriate” (U.S. Department
of the Treasury 2002). General sanctions adopted
by the EU similarly do not have to have a
mandated specific timeframe, with the 2018
Guidelines on the implementation and evaluation
of restrictive measures (sanctions), merely
specifying that the Council should keep the
situation under review, schedule a specific review
where the political context has changed, and that
the legal instrument should have a review clause
or expiration date (European Council 2018, 14). In
this regard, the sanctions imposed following the

Russian invasion of Ukraine in 2022 are reviewed
every six months (European Council 2022).
Sanctions adopted under the Global Human Rights
Sanctions Regime are however subject to an
annual review (European Council 2021).

Exceptions to the asset freeze may be allowed
under the specific rules of the sanction regime.
Typically, these exceptions allow for the general
maintenance of life of those sanctioned, e.g.
housing and food costs, as well as for their use to
pay legal fees, including fees that challenge the
sanction order itself.

For example, under the UK’s Sanctions Act, Art.
15 includes the possibility for exceptions and
licences to the sanctions. The UK government has
specified that licences are usually granted for
issues such as: covering expenses such as food,
rent and medicines (referred to as basic needs),
reasonable professional legal fees or reasonable
expenses associated with the provision of legal
services, and for prior obligations if the obligation
or contract started before the sanction was
imposed (UK Government 2022). Similarly,
persons and entities subject to US sanctions can
apply to OFAC for a licence. This can either be
general, authorising a particular type of transaction
for a class of persons without the need to apply
further, or specific, relating to a particular person
or entity, authorising a particular transaction (U.S.
Department of the Treasury n.d.). The Australian
regime includes a series of permits, for similar
activities, that normally last for 180 days
(Australian Government Department of Foreign
Affairs and Trade n.d.).
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Relationship between sanctions and
investigations into potential corruption

As described above, there is frequently no formal
legislative link between the imposition of sanctions
and the opening of investigations into possible
corruption or other wrongdoing on the part of those
sanctioned. This means that the imposition of
sanctions is seen as a legally separate act and
does not trigger any action by law enforcement
into the origin of frozen funds.

The exception to this is the Swiss Foreign lllicit
Assets Act, which, as discussed above, mandates
authorities to begin efforts to cooperate with the
country where the corruption occurred. Where this
cooperation with the country of origin has
definitively failed and under the conditions outlined
earlier, it provides the basis for Swiss authorities to
unilaterally take steps towards investigating and
prosecuting the person whose assets have been
frozen, with the aim ultimately being to confiscate
and recover stolen funds (Federal Department of
Foreign Affairs (FDFA), n.d., 29; Pavlidis 2021, 6).
This does not mean that they have to begin
investigations, but it does conceptually link
sanctions to the idea of further and autonomous
investigations by law enforcement.

Nevertheless, some countries do seem to be using
sanctions as the basis to investigate, prosecute,
confiscate, and return assets stolen through
corruption.

In the wake of the Russian invasion of Ukraine, the
US, for example, established the Task Force
KleptoCapture. This interagency law enforcement
body aims to secure compliance with sanctions,
export restrictions, and economic
countermeasures established following the war. It
sits within the office of the Deputy Attorney

General and is tasked with investigating and
prosecuting violations of current and future
sanctions relating to the invasion of Ukraine, and
prior sanctions imposed in relation to Russia and
in relation to corruption, to combat efforts to evade
sanctions, to act against the use of cryptocurrency
to undermine sanctions, and to use civil and
criminal asset forfeiture proceedings to ultimately
confiscate assets belong to sanctioned persons or
identified as the proceeds of unlawful conduct
(U.S. Department of Justice 2022). The task force
is being headed up by a former prosecutor and
has been initially focussed on “trying to find yachts,
airplanes and other moveable property before it
can be moved into jurisdictions where it might be
more difficult for U.S. authorities to investigate”
(Barr 2022; Barr, Katersky, and Mallin 2022).

Part of the purpose of the EU Misappropriation
Sanctions Regime for Egypt, Tunisia and Ukraine
was also to ensure that assets were frozen for the
purpose of eventual return after the conclusion of
prosecutions in the country of origin (Portela 2019,
27). Nevertheless, the failure to link sanctions to
corruption investigations in the countries of
destination — within the EU — has been criticised
as one of the main challenges of that regime
(Cizmaziova 2021b).

Challenges with sanctions
regimes as an anti-corruption
tool

There are several key considerations when
reflecting on sanctions and their relationship to
anti-corruption efforts. On the one hand, these can
be seen as limitations to attempts to leverage
sanctions as an anti-corruption tool, but on the
other can be seen as areas where effort should be

13

Transparency International Anti-Corruption Helpdesk
The challenge of asset freezing sanctions as an anti-corruption tool



made to ensure that sanctions can be useful to
anti-corruption practitioners.

Often no automatic link to an
investigation

As described above, in most jurisdictions there is
no legislative or policy link between sanctions and
corruption investigations. In other words, there is
no legal requirement to open a police or judicial
investigation when someone is sanctioned, and
nor is there a proactive policy designed to trigger
authorities to consider whether an investigation
would be warranted. Without a legal framework,
authorities may be barred from opening
investigations without evidence of wrongdoing.

In situations in which the country where the assets
were potentially stolen is unable or unwilling to
launch an investigation, without a legal or policy-
based trigger for an investigation in the country of
destination, there is the risk that assets remain
frozen for an extended period of time and are
ultimately returned to individuals suspected of
having obtained them through criminal means.

Compounding this in the case of sanctions against
Russia are the challenges any investigation would
bring. Without the cooperation of Russian
authorities and given the historical nature of
suspected corruption and the potential that illicit
funds have by now been laundered many times
over through legitimate businesses and complex
structures, the possibilities of identifying the
proceeds of corruption are also fraught with
difficulties (Nizzero 2022). This underscores the
importance of civil law approaches or approaches
that reverse the burden of proof in terms of
unexplained wealth.

Political nature of sanctions

The fact that sanctions are a political, rather than a
legal tool, has also been identified as a challenge
in relation to anti-corruption work. In discussing UN
sanctions, for example, it has been highlighted that
there has been a lack of deliberation over the
evidence supporting a person being designated
under the sanctions regime. There is also the risk
that persons may be targeted due to geopolitical
concerns, even when under specific sanctions
regimes, rather than for the reasons for which the
sanctions regime was created. Related to this is
that there is frequently little in the way of due
process procedure for raising objections,
particularly at the UN level where there is no
recourse to a domestic court (Lowe 2014). In this
light, the European Court of Human Rights has
emphasised that not only should there be
protection of the right to effective remedies and
judicial review when imposing sanctions, but that
there should also be time limits and respect for the
principles of legality and proportionality (Pavlidis
2021, 4).

There has also been resistance in some countries
to the imposition of sanctions against individuals
suspected of corruption or human rights violations,
with sanctions being considered an intervention
into the internal affairs of that country. In Kenya,
for example, sanctions have sometimes been
associated by politicians and in the media with
political coercion and attempts to align domestic
priorities with those of powerful countries.
Consequently, there is a risk that sanctions
regimes may both result in a lack of public support
for investigating potentially corrupt individuals and
a lack of political will by investigating authorities
keen to avoid the perception of being instructed to
act by foreign governments (Prusa 2020, 9-11)
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Regarding the Russian sanctions, concerns have
further been raised that proposed actions towards
confiscation may face challenge under human
rights norms. Proposals in the UK, for example, to
seize the properties of frozen oligarchs to house
Ukrainian refugees have been cited as an example
where actions may face legal challenge. In this
case, such measures could impact property and
due process rights as properties in question have
not yet been subject to a judicial process ordering
their temporary use or their confiscation (Nizzero
2022).

Legal challenges

A further challenge has been the extent to which
sanctioned individuals have been able to challenge
their designation on sanctions lists and the
difficulties authorities have had in substantiating
justification for the sanctions in some cases.

Under the EU misappropriation sanctions for
example, the European Council has found itself
frequently subject to legal vulnerability on the
imposition of sanctions at the Court of Justice.
Unlike other sanctions, these have been imposed
at the request, or based on evidence provided, by
the countries where the corruption occurred. This
has meant that the EU has not always had
sufficient evidence to meet the standards needed
by the Court of Justice to keep freezes in place
when faced with substantial legal challenges from
persons sanctioned (Portela 2019, 27). In the case
of the EU’s misappropriation sanctions relating to
Ukraine, for example, all 22 listed persons
challenged their designation, some of whom were
successful in annulling or partially annulling their
sanctions (Cizmaziova 2021b).

A corollary to this is that due to the often-large
value of funds frozen under sanctions and the

exceptions allowed for legal defences, sanctioned
persons have been able to hire substantial legal
teams and devote their considerable resources to
fighting sanctions, which may also have
considerable cost to the sanctioning jurisdiction
(See, e.g.: Rozenberg 2022).

Difficulties in implementing sanctions,
especially where disguised ownership
structures exist

A final challenge in using sanctions as an anti-
corruption tool is in the logistical difficulties of
implementing sanctions effectively prior to having
opened an investigation to identify potential assets
related to suspected designated individuals. While
some assets may be easy to identify, others may
lie behind disguised ownership structures or may
be in forms where ownership is not a clearly
identifiable for those who may engage with the
asset. This challenge has been particularly noted
in identifying the real owners of superyachts
seized as part of the Russian sanctions (Nizzero
2022) and in unravelling the layers of ownership
structures around certain assets (Shah, Carpenter,
and Schmidt 2022).

This is made more difficult when authorities do not
have the mandate or sufficient resources to
identify assets directly or potentially relating to a
sanctioned individual or when there are limitations
on public information that makes it harder also for
journalists and civil society to do scrutinise data.
For example, when beneficial ownership registers
are not public or when there are fees or other
restrictions to access property registers There
have been allegations, for example, of sanctions
breaches of assets frozen under the EU’s
misappropriation regime for Egypt continuing to be
used in possible violation of sanction rules
(Brutelle 2021).
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In relation to this, research indicates that,
particularly when countries have implemented
multiple and extensive sanctions campaigns, there
is a greater risk that enforcement fails as
monitoring is spread too thin and as
implementation tends to be of a lesser priority. So
too are there challenges when too many agencies
are responsible for ensuring compliance with
sanctions (Early 2016: 69).

In terms of disguised ownership and the
challenges this brings in implementing sanctions,
both Transparency International (Tl) and the Tax
Justice Network have highlighted that this has
been compounded by the fact that assets such as
yachts are often purchased “through anonymous
companies which are often registered in secrecy
jurisdictions”(Transparency International 2022) and
that no jurisdiction currently “requires information
to be registered on the beneficial owners of all
types of assets, such as real estate, yachts,
private jets and art” (Tax Justice Network 2022: 3).

Further issues highlighted included that foreign
entities are often exempt from declaring the
beneficial owners of their local assets within a
jurisdiction; that there is little transparency around
trusts, which are often used to disguise assets;
that no jurisdiction requires complete beneficial
information for companies listed on their stock
exchanges or for investment funds; and that
nominees, bearer shares and stolen or rented
identities continue to be allowed in many
jurisdictions sanctions (Tax Justice Network 2022,
3-10; Transparency International 2022).

Both Tl and the Tax Justice Network propose
measures that can be taken to address these
issues. This includes more immediate responses,
such as analysing SWIFT data and building-on the

work of, broadening the membership, and
increasing information sharing within the
transatlantic task force, and more medium- to long-
term responses, such as establishing central,
public registers of beneficial ownership and
decreasing ownership thresholds relating to
beneficial owners, increasing trust transparency,
increasing checks over the luxury goods and real
estate sectors, addressing secrecy in hedge funds,
private equity and other investment funds,
expanding triggers for reporting on suspicious
activity to authorities, and better accountability for
enablers of corruption (Transparency International
2022; Tax Justice Network 2022, 3-10).

Conclusions

As outlined above, asset freezing sanctions are a
potent tool which, when deployed correctly, can be
used to address kleptocratic practices and restrain
the movement of potentially stolen assets to
enable investigations into potential corruption to be
carried out effectively.

The invasion of Ukraine by Russia has seen many
high-ranked Russian officials and individuals close
to the Kremlin added to these sanctions lists.
These individuals have not though been added
under sanctions regimes relating to corruption and
instead are additions to country lists already
directed at Russia, following the annexation of
Crimea. While at the political level these sanctions
are being heralded as an important policy tool to
deter Russian aggression, the relationship
between these sanctions and any eventual
investigation, confiscation and recovery of assets
identified as the proceeds of corruption remains
therefore unclear in most jurisdictions.

Gaps exist in law and policy in triggering a formal
anti-corruption investigation in the case of the
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imposition of sanctions in most jurisdictions.
Further, the experience of the last range of broad
sanctions applied — those against the former
regime officials of Egypt, Tunisia, and Ukraine —
demonstrates that there is a risk that any sanctions
will not be fully implemented and weaknesses in
investigating and monitoring mean that some
assets may continue to be used by those listed or
further hidden. Sanctions are also likely to face
legal challenge by those listed and, if the
reasoning for them is not clearly made by the
designating authorities, may end up being lifted by
judicial order. As a political, rather than a legal
tool, there is also the risk that they will be
perceived as an instrument of political coercion
only and this may obscure any role they may have
in challenging kleptocracy.

Moving towards truly addressing corruption
through the imposition of sanctions in general and
specifically in relation to individuals suspected of
corruption under the 2022 Russian sanctions will
require sanctioning jurisdictions to make a clear
and robust link between sanctions and
investigations, and being able to find evidence
demonstrating the illegal origin of the wealth. It will
also need sanctioning jurisdictions to devote the
resources necessary to undertake and identify
crimes that have both in the acquisition of the
assets and in the introduction of the assets into
their jurisdictions. Both steps can increase the
likelihood of confiscation and potentially head off
any future legal challenges, while addressing
guestions around the political legitimacy of the
sanctions. It will also require taking steps to further
identify and ensure that all assets relating to
sanctioned individuals have been frozen by doing
more to close the loopholes in investigative,
oversight and monitoring systems.
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